


28. Itis a condition of S38 that the rights or interests of the landowners must be considered. This
has usually been interpreted as requiring the consent of the landowner prior to the application
being validated. For some reason the SoS officer in charge has changed its guidance from
“need” to “prefer” the landowners consent but does qualify this statement (email MG 21 April
2009) that “it will be difficult to reach any conclusion...”

29. The landowner’s views are insufficient to be relied upon in this matter. It also seems that the
officer acting on behalf of the Crown is unaware if the whole gambit of rights and consents
¢ e apphcab[e to this site considering as he does his letter of 30 march 2009 that this is a planning
Mo lloe matterfl‘he Crown as landowner is in the invidious position of being brought into possible court
Town 2610 proceedings according to the opinion of Martin Rodger QC [para 16 opinion 31 January 2007]
. as RBC have taken no steps to abate the nuisance claimed by many resndents caused by the lack
of enforcement and there by dint of the unlawful works. _ ‘.

30. The positioning of the extension takes up 40% of the»view of the open green from the cricket
pavilion. This takes away the rural aspect of the traditional use of the Green and replaces it with
an urbanisation which is detrimental to the club and users of the Green. .
31. The interest of the neighbourhood is the Second major test. This proposal as we have seen
prevents access by the public at large to the land in question and is in favour of a small minority.
We heard evidence that some residents claim it sterilises the land in terms of public access for
‘air and exercise’ and general public for recreation and makes it inaccessible by design.

 32.  The Third test is the public interest. We have seen that whilst NE have no objections in terms
of the direct nature conservation value of the site, it has no nature conservation designation, the
land is part of the total of mitigation sites put forward by RBC in terms of their strategic policy
for mitigating the effects of the TBH SPA on their development programme and their duty to
deal with the access management of the SPA. We would object purely on these grounds alone as
- the proposal reduces the amount of the Green available as meeting the criteria of NE as suitable
alternative natural green space. :

33. The conservation of the landscape is one of important consideration when viewing the Green as
a whole and as the historical interest of the open and unenclosed land it is supposed to be. This
kind of enclosed age specific development is normally associated with urban recreational
grounds not in the semi rural position of Englefield Green far removed from the urban sprawl

~ thatis Engleﬁeld Green Vxllage to the south. N

34. The landscapmg mitigation we have heard is to reduce the 1mpact of the visual intrusion for one
" local resident but increases the likelihood of abuse through the lack of surveillance opportunity.
This is not satxsfactory or sustainable. The reason for the natural fencing and enclosure was
L—)_ s “considered only in terms of building the development
35. The historical context is that set out in the 1814 Inclosure Act and has been lost in the rush to
. -~~~ urbanise the Green. The historic interests accorded residents 2 abuttmg the Green have been
marginalised in this process.

—_ - -3 6.—-’The-complex-layering-ofpublic'rights’and- protection have been forgottenand misrepresented—~
The 1955 CA 1899 Scheme of Regulation under which the Green is managed is not the only
legislation that affects public rights. The designation by the Crown of the Green as Village




Green under the CRA 1965 harks back to earlier 19" century provisions and protection of the
land for public recreation by local residents of the village or parish (S12 & $29).

l—v’ _'b & e Lalleat

37. We heard from Mr Telford 4fjofrguments that the Village Green legislation is a relevant matter
along side Government policy such as PPG1S, Planning (Listed Buildings and Conservation
Areas) Act 1990, PPG2, and Highways Act 1980 with which we concur. We also support ffaz68™
argumentdregarding the misuse and misrepresentation of the General Permitted Development
Order 1995 which RBC has relied on to get around the need for planning permission that thxs
extension needs.

38. What other public rights also exist? In 1925 the Law of Property Act gave rights to ‘air and
exercise’ to the public at large and exercisable by pedestrians and equestrians (S193). This
aspect of the rights legislation has not appeared in any of the Councils or Committees evidence.
The Councils lack of understanding and guidance on this subject is obvious by the signage .
around the Green denying equestrian access and the lack of pedestrian access to 60% of the l
" Green due to dense scrub and neglected management

39. The Secretary of State also has to consider what is relevant as set out in the Governments policy
objectives. We do not believe that this development is sympathetic or maintains the stock of
common land and village green. The proposal is inconsistent with the general use of the land as
public open space or the legal interest of those residents abutting the Green. 1t is not intrinsically
related to the enjoyment of the land or the management of the land because the land to be taken
and enclosed can be used by the children for whom this facility is to be constructed for those

~very purposes that the Scheme, S193 and village greens are used without restricting its use by the

rest of the public at large.

40. These works may be deemed by some to confer some wider benefit on the local community but
that benefit is restricted to a very small percentage of the public at large that has the right to use
the land for all forms of recreation. The land in question the subject of this application will-
effectively become for the sole ‘right of use’ of a very small minority so does not meet the
Governments own policy [Common land guidance policy V1.2:3.5] that this is the best possible
out come.

41. Itherefore ask that this application is refused

Bob Milton
Abbeylands for and on behalf of the Open Spaces Society
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\rfnssue) 109, 115,

- Anon-(undated) 3 Salk 182, 91 ER 764,
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Gulhksen v Pembrokeshire County Counc||

a
[2002] EWCA Civ 968
COURT OF APPEAL. CIVIl, DIVISION
LLORD WOOLF CJ, WALLER AND SEDLEY 1]
b

3, 11 JULY 2002

nghway Maintenance — Statutory duty of highway authority - Duty extending
to highways constructed by local authorities under” Housing "Act 1957 before
commencement of Highways Act 1980 - Hommg Act 1957, Pt V - Highways Act 1959,
5 38(2) - Highways Act 1980, s 36(1)

The duty of a highway authonty, under s 41? of the Highways Act 1980, 1o
maintain a highway maintainable at the public expense extends to a highway
constructed by 2 local authority, before the commencement of the 1980 Ac,
under Pt V of the Housing Act 1957. By virtue of s 38(?) of the Highways Act
1959, such a highway would have constituted a highway maintainable ar the
public expense for the purposes of the 1959 Act. It therefore also constitutes a
h:ghway maintainable at the public expense for the purposes of the 1980 Act since
s 36(1)° of that Act'provides that all such highways, as immediately before that
Act were highways maintainable at public expense for the purposes of the 1959 Acr,
continue to be so maintainable for the purposes of the 1980 Act (se; {14),[15],(17],
(21], [22], below)

Notes ' S | B e
For highways mamtamable at the public expense and the duty to maintain, see
21 Halsbury’s Laws (4th edn retssue) paras 182, 205. :

Forthe Highways Act 1980, ss 36, 41, see 20 Halsbury s Statutes (-lth edn) (1999 _

The Housing Act 1957 has been rcpealed by the Housing (Consequennal =
Provisions) Act 1985, s 3, Sch i, Pt 1. Sk

The Highways Act 1959 has been repealed by the Highways Act 1980,5343(3), § -
Sch 25. L

Cases referred to in judgments ' T

Austin’s Case (1672) 1 Vent 189, 86 ER 128.

Gautret (administratrix of Gautret (decd)) v Fgerton jones (ad;mmstmtnx of joms
- (decd)).v.Egerton (1867) LR.2. CP 371. . L

McGeown v Northern Ireland Housmg E;\ecutwr-: [1994] 3 Al] ER 53, [1995] ] AC 233 S
(1994} 3 WLR 187, HL. I E
Rvinhabitants of Leake (1833)5 B& Ad 469,110 ER 863, [1824—34] AU ERRep654,KB. ' 4

R Inhabitants of Shoreditch (1639) March NR 26, 82 ER 396. .
Suffolk CC v Mason [1979] 2 Al ER 369, [1979] AC 705,[1979] 2 WLR 571, HL !

a  Section 41, so far as marerial, is set out at (7], below
b Section 38, so far as matenial, is set out at [15]. below
< Secaon 36, so far as marecial, is setout at {71, bolow
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(6] By May 1999 Pembrokeshire County Council ‘was both the housin
authority (and in that capacity the owner of the estate) and the highway authorip, a
for the area. Inboth capacities it had inherited all its predecessor authorities’ legal
liabilities. There was ari agreement or arrangement within the council that the
highways department would maintain the roads and paths for which the housin
department was responsible, and that the housing department would pay thep,

* todo so. The paths on the estate were inspected annually by a highway inspecto,

in the council’s transport and technical services department. This path had lag
been inspected before Mr Gulliksen’s accident in July 1998. The defective manhole
cover and frame had been repaired before the next inspection in July 1999,

The law
[7] The material provisions of the 1980 Act are these:

. ‘3L, Dedication of way as highway presumed after public use Jor.20 years.—
(1) Where a way overany land, other than a way of such a character that use
of it by the public could not give rise at common law to any presumption of
dedication, has been actually enjoyed by the public as of right and withouy
interruption for a full period of 20 years, the way is to be deemed to have
been dedicated asa highway unless there is sufficient evidence that there wag
no intention during that period to dedicate it ... o
36. Highways maintainable at public expense.—(1) All such highways a

maintainable at the public expense for the purposes of the Highways Act
1959 continue to be so maintainable (subject to this section and ro any,order
of a magistrates’ court undét settich 47 below) for the purposes of this Act;
(2) Without prejudice to any other enactment (whether contained in this
‘Act or not) whereby a highway may become for the purposes of this Act
highway maintainable at the public expense, and subject to this section ang
section 232(7) below, and to any order of a magistrates’ court under
section 47 below, the following highways (not falling within subsection | |
above) shall for the purposes of this Act be highways maintainable at pubj
expense:—(a) a highway constructed by a highway authority, otherwisé. -
than on behalf of some other person who is not a highway authority; (b)a-
highway constructed by a councjl within their own area under Part Il of the
Housing Act 1985 ... '
38. Power of highway authorities to adopt by agreement.—(1) Subject;
subsection (2) below, where any person is liable under a special enactinen
or by reason of tenure, enclosure or prescription to maintain a highway h
- Minister, in the case of a trunk road, or a local highway authority, inany.. j
other case, may agree with that person to undertake the maintenance of tha
highway; and where an agreement is made under this subsection_ !
highway to which the agreement relates shall, on such date as may..
specified in the agreement, become for the purposes of this Act a h!g_l?'
maintainable at the public expense and the liabili ty of that person to main
the highway shall be extinguished ... . A
41. Duty to maintain highways maintainable at public expeme.;-(])hj
-authority who are for the time being the highway authority for a hig
maintainable at the public expense are under a duty, subject to subsecf_io..“-s.(
and (4) bélow, to maintain the highway ... '
58, Special deferice in action against a ighway authority for

damag
non-repair of highway.—1) In an action against a highway aurh@ﬂf_):_

e




antédates the measure itself and was for cénturies 2 concer

: _».----abo]is‘hedithe-duty‘fo?n‘ie—rly‘i'." posed on the inhabitants at large of any.
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legally a single entity, the case fell within the literal wording of s 36(2)(a): in othe;

words, where the claimant had fallen was a-highway which had been constructed 4.

if (contrary to his judgment) Pembrokeshire County Council
authority was in law a different entity from Pembrokeshire County Councij as -

housing authority, then as highway authority it had assumed liability unde, ,
§ 38(1) by agreeing to undertake maintenance of the path with itself a5 housing b

authority, in which capacity it was liable by reason of tenure to maintain it. Since i
the defendant council felt able to advance no defence under s 53 of reasonable
care, the judge gave judgment for the claimant.
[11]) On appeal, Neuberger J was as

to be dismissed. He allowed the appeal.

{12] Ordinarily it would be essential to set out how each judge belowlhad put
his conclusions on the construction of the 1980 Act. But forreasons
to, it will not be helpful to do so here. | record simply that Neuberger

his reluctance to come to the conclusion to which he felt himse
reluctance which I would have shared,

I now tum
J expressed
If driven; 2

The Highways Acts I
[13] "The purpose of the 1980 Actis a simple and intelligible one: whick lorig

n of the common lay

'2-072 At common law, unless responsibility for the maintenance ofa
particular highway had attached to an individual or body by reason ‘of
tenure, enclosure or prescription, the highway was assumed to, b
maintainable by the inhabitants at large: (R v Inhabitants of Shoreditch (1639).9
March NR 26, 82 ER 396, Anon 3 Salk 182, 91 ER 764, Austin’s Case (1672) 1,
Vent 189, 86 ER 128, R v Inhabitants of Leake (1833) 5 B & Ad 469, (182434
Al ER Rep 654]. If that duty was not properly performed, the inhabitarits at "
large could be indicted for an offence against the otrdinary criminal law at
Quarter sessions. Section 23 of the Highway Act 1835 modified the positior,
but not the general principle, by.providing that “new” highways cominginto
being after 1835 were to be repairable by the inhabitants at large only if they’
were expressly adopted by the highway authority, by the formal proggg T
set out in that Act ... The Highways Act 1959 clarified marters. It step d
outside its consolidating functions and made fundamencal changes in'the
with respect to highway maintenance, In the firsc place the. Act

It then defines with some precision which highways shall be "highway
maintainable at the public expense” and imposed on the highway aythiori
_an express_duty to_maintain any-such highways. These provigionsar S
contatned in sections 36(2) and 4 1(1) of the 1980 Act. The former pFQ,??_r :
of an indictment preferred before quatter sessions in respect ofn?‘g egt
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maintainable at public expense by virtue of s 38(2)(c) of the 1959 Act. Once this
point is reached, and in the absence of a s 58 defence, Mr Gulliksen is entitled 1o
succeed. Section 36(2), on which the argument below tumed, is by definition
excluded from consideration. : -

Remarks , .
[18] I would nevertheless venture the following observations on the provisiong
which were canvassed in the courts below. By s2(1) and (3) of the Logy

Govermnment Act 1972 a county council, like every other local authority, s 4 -

single body corporate. A local authority may well have to take care from time o
time (for example when considering whether to grant itself planning permission)
to keep its various capacities distinct, but it is one body in law. Agreement
between its departments may be necessary for budgetary purposes, but they are

not contracts because a legal person cannot contract with itself. For this reason| .
. would not in any event have found it easy to adopt the view of Neuberger J thar -
s 36(2)(a) contemplated a highway authority acting as such. ,' o

(19] While we did not find it necessary to hear out the alternative argumeni

on s 38(1) of the 1980 Act, it is worth recording that the nowadays puzzling phrage
‘by reason of tenure, enclosure or prescription’ harks back to the vocabulary of ap’
earlier age. Liability by reason of tenure to repair a highway ‘is generally®

established by proving that for a number of years the persons charged and the
predecessors, or their tenants, have repaired the road in question, this evidenc
being sufficient to justify the assumption that the usage is immemorial’ (see 2
Halsbury's Laws (4th edn reissue) para 196; see also para 200 for liability by reasor
of enclosure, and para 195 for liability by reason of prescription). So it is possibl¢
that, had the argument under s 36 failed because the county council was for the

" purposes two separate entities, s 38 might have come to the ¢laimant’s aid. B

for the reasons I have given there is now no heed to explore this route.

Disposal : _

[20] 1would allow this appealand direct the entry of judgment for Mr Gulliks
in the agreed amount of £3,000 inclusive of interest. | would restore Jnge
Hickinbottom’s order that the council pay Mr Gulliksen’s costs of the trial int
inclusive sum of £5,060. I would set aside Neuberger]'s formal order
Mr Gulliksen pay the council’s costs of the claim in the sum of £6,000.
assessing Mr Gulliksen'’s liability at nil. Asarranged with counsel at the conclusign
of argument, both sides are to be at liberty within 14 days of the handing do
of this court’s judgments to make submissions in writing as to the proper ofd
for costs before this court and before NeubergerJ. 1 would accordingly r
any decision on these costs.

WALLER LJ.
[21] Iagree.

LORD WOOLF J.
[22] lalso agree.

Appeal allowed.
Kate O’Hanlon

3 B ey S,
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SECTION 38COMMONS ACT 2006 APPLICATION TO CARRY ouT
'RESTRICTED WORKS TO A VILLAGE GREEN SUBJECT TO A SCHEME
OF MANAGEMENT UNDER COMMONS ACT 1899

ENGLEFIELD GREEN, EGHAM, SURREY - EXTENSION TO EXISITING
PLAY AREA

APPLICATION REF:

CLOSING SUBMISSIONS
‘on behalf of
RUNNYMEDE BOROUGH COUNCIL

INTRODUCTION

1. Whilst, in my submission, the legal issues that the Inspector need concern
herself with are as set out in my opening, I have sought to set out for the sake
of clarity the wider legal history and context of Englefield Green (“the
Green”) given the issues that Mr Telford and Mr Milton on behalf of 0SS
have sought to raise. ‘

LEGAL CONTEXT & LEGAL ISSUES
ITHE GREEN

. 2. Land in the parish of Egham was inclosed by virtue of the Egham Inclosure
Act 1814. However, Englefield Green, lying within the parish, was not
inclosed. Instead, the Act made the following provision in respect of the green:

. nothing in this Act or the said recited Act contained shall authorize
or empower the said Commissioners to set out any part or parts of the
common or waste lands called Englefield Green, situate within the
said parish, and comprised within the following boundaries, (that is to
say,) the several dwelling houses, and the pleasure and other grounds
thereto respectively belonging on the North, East, South and part of
the West sides thereof and the road leading towards Lion Green from
- Bishopsgate and the said green to Old Windsor on the other part of the
West side thereof but the same shall remain open and uninclosed for
the pleasure of the inhabitants, and ornament of their residences on
the said green in such manner as the said Commissioners shall think
Sit, and'that the pasturage thereof shall be allotted and awarded to the
several and respective owners and proprietors of estates which shall
adjoin the said green so to be reserved as aforesaid, under such




-

restrictions, rules and regulations, as the said Commissioners shall
in and by their Award, order and direct.

Agriculture and Fisherles. 3, “The allotment and award of pasturage was
subsequently made by virtue of the Egham
Inclosure Award 1817. This included the
- grant of grazing rights for numbers of sheep
- varying between 50 and 220 - Whlch were allotted to 18 holdings and 15

people.

4, In 1954Egham UDC took steps to acquire the right to manage Englefield
Green. This led to the appr n 28 June 1955 by the Minister of
Agriculture, Flsh:?and ood of a scheme for the regulatlon of the green
under the ﬂCg;m s Act 1899, which vested its management in ‘the Council:
Byelaws-ifi respect of the green were subsequently” tade by the UDC on 13
May 1958, which were confirmed by the’ Home Secretary on 24

5. The Commons Act 1876 provided that Commons to which it applies be
regulated by an Order made by the Inclosure Commissioners and confirmed by
Parliament by means of a Provisional Order Confirmation Act ( Section 7 is(
set out in full on the attachment). The 1876 Act permitted the Inclosure
Commissioners to make schemes in respect of the management of commons
in respect of access and enjoyment by local people. Such schemes whilst
ensuring protection of rights of access; preservation of matters of historical
importance and trees; allowing for recreation grounds and or roads as well as
any other specified thing ... which may be thought equitable and expedient,
regard being had to the benefit of the neighbourhood (7(5)). This might
clearly have related to the building of a pavilion which would fall within
that section. At this point common law would not have precluded such a
bmldmg (and section 194 of the Law of Property Act 1925 was not in force

in 1876)

6. The Commons Act 1899 then subsequently made more prescriptive provision
for schemes of management (see section 1 of that Act on sheet). As we know
the Scheme of Management for the Green was not brought about until 1955 -

- the prescribed form, at that time this was provided. by the Schedule to the
Commons Regulations (SR & 0 1935 No 840). Schemes had to be in this form

- “subject to -such-modifications, if any,-as shall-appear -to. be -necessary.or-
expedzent and as shall be approved by the Minister - of Ag7 zculture and
Fisheries.’

7. No schemes were made under either provision. Any proposed works carried

———— - - - ——out-would-have-been-subject-to-section-193-and-194-of the LPA_1925.on-the_.._.. .

basis that there were rights of common exercised thereon at the daté when the
. 1925 Act came into force




8. In 1954 Egham UDC took steps to acquire the right to manage Englefield
_ Green. This led to the approval on 28 June 1955 by the Minister of
Agriculture, Fisheries and Food of a scheme for the regulation of the green
under the Commons Act 1899, which vested its management in the Council.
Byelaws in respect of the green were subsequently made by the UDC on 13
May 1958, which were confirmed by the Home Secretary on 24 July 1958.

9. The scheme actually made in respect of Englefield Green was in the same
terms as those of the model scheme set out in the Schedule to the Commons
Regulations (SR & 0 1935 No 840) save that after the words in Article 3 ...
and shall not erect upon the common any shelter, pavilion, drinking fountain,
convenience or other building ... the words (with the exceptions of a building
comprising a sports pavilion and public convenience to be erected forthwith
in the position shown by dark green colour on the said plan). ’

10. Article 3 of the scheme also provided powers to the Council to “set apari...
portions of the Common as they may consider expedient, and may form
grounds thereon for cricket, football, tennis, bowls and other similar games,
and may allow such grounds to be temporarily enclosed with any open

Jfence”.

11. The effect of the Scheme was (and is) to allow the Council to carry out certain
works most particularly “works for the improvement of the common” and

“may for the prevention of accidents fence any quarry, pit, pond or stream or
other like place on the common” without the need for ministerial consent.

The Lease.

12. On 20 April 1955 the UDC had been granted a 99 year lease of the green by
" the crown - the freeholder - under which it undertook in Clause II 3 to “uphold
maintain and keep the said green in good and neat order and condition for the
purposes expressed in the (Egham Inclosure Act 1814]". Clause II. 5 of the
Lease deals with the erection or setting up of “any building booth or tent or
any erection whether temporary or otherwise” which cannot be done “without
the previous licence in writing of the Lessor”. This clause also made direct
provision for the immediate exception to the covenant in the form of the .
cricket pavilion. Such licence is also required needed should the Council seek

to cut down or remove timber or trees or other shrubs under Clause I 4.

13. Whilst Cl II 3 provides for the above mentioned undertaking it also creates a
further positive covenant “fo maintain and keep in good order and repair any
buildings which may at any time hereafier with the consent of the Lessor be

P
Y




erected” as well as setting out a similar provision re consent for the erection
of a structure in II 5 for works mvolvmg the breakmg up of the surface of the

QGreen.

14. These provisions quite evidently allow for works to be carried out as long as
the Crown consents to it. It seems that the objectors seek to argue that the
requirement in Clause I 3 to “keep the said Green in good and neat order and
condition for the purposes expressed in the above recited Inclosure Act
[1814]” means somehow that no structures can be built despite the fact that
the clause directly envisages the maintenance of such buildings.

Registration as Village _Green‘

~15.0n 5 June 1967, the green was provisionally registered as a town or village

green under the Commons Registration Act 1965 upon the application of the
~Crown Estate Commissioners. The registration, being undisputed, became
final on 1 October 1970. N o rights were registered over the green.

16. The consequence of any remaining rights of common (if they so existed) not
being registered isthat S.1 of the CRA in effect extinguished those rights so
that they can no longer be exercised. Nevertheless the CRA provided a saving
provision at S.21 which maintained the application of 8.193 and S.194.

Was Englefield Green probp'erlz'the subject of 3 S_chéme and Byelaws made \

under the Commons Act 1899?

16. This is an issue raised by Mr Milton and supported by Mr Telford — they say it
was not. The Council’s position is that it was properly made.

17. The basis for the challenged is the interpretation of section 14 of the 1899 Act
and the 1814 Inclosure Act(see sheet). The 1899 Act provided that a scheme
could not apply to “any common which ... is the subject of any private or local
and personal Act of Parliament having for its-object the preservation of the
common as an open space” and Mr Milton considers that the 1814 Act is one

- suchAct el i

18; First; it is important to recogmse that the Scheme was subject-to the approval
of the Minister: If the Minister has concluded that the-1814 Act fell ‘within
*8.14 then it is clear he would not have approved it. -

19. Secondly, the blect of the 1814 Act was first and foremost to address the
inclosing of various lands within the parish and to identify where awards and
__allotments would be made. It also addressed which land would not be
inclosed. This is of course not the same as “enclosed”.

20. Thirdly, since the Scheme was approved in the 1950°s there has never been




any challenge to its lawful application to the Green.

21, The Inspector can therefore be content that she is pfoperly to determine this
application under S.38 of the CA 2006.

Whether Ministerial approval was regulred for existing glaxground Crown
consent

22. The response of the Minister (the SS for E)then (in 1986) was to give its
informal opinion that the Council should look to “Article 3” of the Scheme
and consider whether the works then proposed “could be considered to be an
improvement to the common as a place for exercise and recreation and
therefore , whether your council may legally execute these works...without the
Secretary of State’s consent” [see letter of 23 April 1986].

23. The conclusion drawn by the Council at the time was that these works did fall
within Art 3. Messrs Telford and Milton wish to disagree.

24. Tt was also suggested that the Crown s consent was not obtained - - as set out
by the letter from the CE dated 27% May 1987 it clearly was.

25. Even if there was any force in the argument that some of all of the works
_carried out did not qualify under the Scheme, the fact that there has been a
playground here since the 1980°s does not prevent this application under S.38
from being considered. It also does not prevent the proposed works being
considered in the context of an existing like works.

26. Mr Telford variously raised challenges to other works that have taken place.
These are not before the Inspector in any event cx

Impact of existing works - Nuisance

27. Mr Telford relies Cl II 3 of the Lease under which the Council has
covenanted thereby “ to keep control over all persons and animals using or
pasturing upon the said Green and to prevent them from causing injury
thereto or to neighbouring premises or annoyance to the residents or others” .

28. Mr Telford argues, in effect, that the Council has breached this covenant.
because he feels he has suffered injury and/or annoyance as a consequence of
the way some people behave on the Green. That behaviour or rather the
presence of those who cause him annoyance he puts down to the presence of
the existing playground (and/or the cricket pavilion and/or the car park and/or
public lavatories). :

29. The annoyance he says he suffers is not in fact from children using the
playground as a playground but from teenagers and adults who come to the car
park and to the cricket pavilion as well as the playground and behave ‘
sometimes in an antisocial way (take drugs; drink; “hang around” jeer or leer
at passers by; play music). He also says he does not like to see litter that is left




around the area — which he considers rather oddly to effect his enjoyment of
his own property even though he can only see the area when he is coming out

 of his access.

30.

31.

Mr Telford also submits Counsel’s opinion which he and others sought inJan
2007. Martin Rodger QC had the Scheme of Managemerit before him but
makes no reference to S.38 of the Commons Act 2006 or to the issues of
offences under S.12 of the Inclosure Act 1857and S.29 the Commons Act

1876.

The action recommended to Mr Telford is injunctive i.e. asking for an Order
requiring the Council “to discontinue of the use” of the playground and car

park for such — there is no suggestion that the Court can Order the removal of
the car park and playground. Such a course of action is clearly a curious one

given that it is not use of the playground for “legitimate” activities that Mr
Telford objects to, i.e. use as a playground, but to people who decide to come
to the playground or the car park etc and then behave badly.

32. The allegation against the Council is that it has somehow “provided a venue”

33.

fot this behaviour and Mr Rodger appears to be willing to make the causal
leap that because the playground is there, young people with nothing better to
do will be drawn there and use it in a way that interferes with Mr Telford’s
enjoyment of his property. It is hard though to see how this form of injunction
would have any effect upon the alleged rivisance given that discontinuance -
could only mean prevention of access to all. All this would achieve therefore
is the prevention of those wanting to play or to park who are not blameworthy
for any nuisance but would not prevent either facility or indeed the area from
remaining this apparent “venue” for those determined to behave badly unless
they are all arriving by car . : : '
Suffice it to say , no subsequent action has been taken by Mr Telford or his
fellow residents as a consequence of the conclusions set out in the opinion
other than to continue in his objection to the proposed extension of the
playground. The opposition in this respect is based therefore on the unproven
assumption that he asks the Inspector to make that if the éxtension is built then

things will get worse.

34,1t is the Council’s positidn that such an assumption would be unsound given

~ most particularly the eviderice provided-by-the Police-to this inquiry-If they- - - ° |
~ had had any concerns about the playground being the reason why young

" people are coming here to misbehave and_ that extending it by 136 sq mand~ ~ -
- . .. providing additional play ‘equipment would make- things worse they most

~ certainly would have made that view known and would have been quite

entitled sotodocx

3

e "“"S:l2'of‘the4Inclosure-Ai:t—1-857-and-S.-Z9~of-the.Commons-A‘ct-l_876—_.—_-f

35. Mr Telford 'also seems to suggest that the Council (although he was not sure

in XX ) has committed offences under the above named sections which also




relate to nuisance and disturbance but on or to users of the Green itself, as
opposed to adjacent residents.

36. It is correct that whether or not such offences are being committed or will be
committed as a consequence of the proposal under 5.38 Commons Actisnota
matter for the Inspector/the SofS under S.38 of the Commons Act. It is
considered to be a matter for the Council to satisfy itself and it is content that
no such offence is being or will be committed by the Council,

37.S.12 IA 1857 (see Stat crib sheet) seeks to protect town and village greens
from what it describes as “nuisances” including “injury or damage” to greens
and the use of Greens for exercise and recreation from interruption of the
enjoyment of that use . It makes such acts summary offences which may be
prosecuted by the laying of an information by the churchwarden or overseer
(i.e. the Parish Council) or owner of the soil and by virtue of section 29 of the
Commons Act 1876, any inhabitant of the parish.

38. In simple terms Mr Telford alleges that the existing playground (and “other
works on the green” although apparently not the pavilion) cause injury and
interrupt the enjoyment of the use of the green and that the proposed extension
will similarly offend. .

39, S.29 CA 1876 deems an “encroachment on or inclosure of a town or village
green, also any erection thereon or disturbance or interference with or
occupation of the soil thereof ...to be a public nuisance ” unless “made
otherwise than with a view to the better enjoyment of such town or village
green or recreation ground”. ' '

40. Such offences may also be prosecuted by the same individuals as under S.12
of the IA. : ‘

41. The important part of this provision is of course the exemption provided where
such works are made with a view to the better enjoyment of such town or
village green or recreation ground. It is entirely clear that the existing
playground and the extension are both for such a purpose and therefore no

" offence arises. : :

42. By extension if no offence arises under S.29 it has long been questioned
whether the same circumstances can amount to an offence under S.12. It
would be a legal absurdity for works to be permissible under S.29 and for the

~ same to be an offence under S.12. '

THE PROPOSED WORKS [see Section 4 of MG’s proof}

43. The proposal is to extend the footprint of the current play area, which
measures 138.6 square metres, by 136 square metres. The extended area would
roughly be 21 metres long by 6 metres wide to allow for more space and, more
specifically, 3 new items of play equipment designed for 7-12 year olds (see
appendix 3 for plan and 3-D drawing).




44, The new equipment will be in colours that will blend with the background in
that area as far as practicable. The surfacing within this play area willbe a~
mixture of continuous safer surfacing which would amount to 104 square
metres and tarmac which will amount to 32 square metres..

45. The existing tarmac path, which runs between The Green road and the car park
to the west of the play area, will be extended by so as it steps out around the
new boundary of the play area as shown in Appx 3 attached. Mr Telford
suggests that this should be considered as a Highway because of its length of
use by the public and, in effect, as of right. As far as the highway authority is
concerned this track is not adopted highway — whilst it is of course possible
for all kinds of tracks to become highway (in this case a footpath one would
assume) it is unlikely that this form of short track that provides access solely
to the playgrotnd would fall within the appropriate requirements under the
HA 1980. In the event that it should be treated as highway any subsequent
diversion Order required would be granted given that it is equally convenient
and commodious to get to the playground.

* 46. The play area will also be fenced by 47 metres to incorporate the new play
area facilities. The overall dimensions and colour of the fence will match the
existing on this site (1.2m high and dark green). There may be a slight
difference in the shape of the bow section of the fence as well as the width
between the bars in order to comply with The Royal Society for the Prevention

i of Accidents (ROSPA) guidance for play area fencing, The existing gate will
" be taken out and will be replaced by two new ones which will both face out
onto the tarmac path. The gates will be 1.2 metres wide, be painted light green,
and will be compliant with the Disability Discrimination Act.

47, Additional planting to the south west of the play area is proposed to screen the
play area extension from residents. Between the play area and the car park it
s proposed to plant up to 5 Silver Birch within the existing hedge line to
" match the tree that is already there (sce MG Appx 4).

RELEVANT ISSUES AND SECTION 38 DETERMINATION -

48. Consent is sought under Section 38 of the Commons Act 2006 (“S.38”)
provides that a person (which includes a local authority ) for these proposed
works: The Council -accepts that they fall within. the_definition of “restricted
works” and that this is relevant land because Englefield Green is registered as
‘a Village Green and as it subject to -a-scheme of management under. the
Comimons Act 1899 (see S.38(5)). - : e -

49. cx extension ' ' . . e

S ’~50.~Prior-to—making—the—appIicationuin»January_2009_the_oppOMnity_}@Q_agj§§p_jg -
' consider the proposal with the addition of lighting and CCTV- this ih the
Council’s view meant that the proposal would require planning permission
- — e = -ew -.——under-the-Town.and.Country Planning Act 1990. The application was made.by
' Leisure Services and was the subject of the relevant statutory consultation. It
was assessed by.the planning department together with the representations that
were received and as consequence of advice it was decided that the impact




S1.

was likely to be unacceptable. The decision was made therefore not to pursue
it further. '

The consequence of removing the lighting proposals meant that this
development fell within the provision of the GPDO 1995 — Schedule 2 Part 12
. Mr Calcutt in particular objected to the proposal on the basis that this was
incorrect and that RBC should have chosen to deal with this under the more

" formal planning consent procedure. Whilst this is not a matter that is beforyou

52.

53.

it is important that the Inspector does not go away considering that there is any
doubt that planning permission is granted for this proposal by the effect of the
GPDO 1995 SI 1995 NO 418 — SCH 2 PART 12. Mr Calcutt curiously
suggested that these works do not meet Pt 12 because they are not required for
the purposes of a function of the Council on the land. It is clear of course that

the Council has functions on the land in relation to the management of the

Green.

It is important also because the point of the permitted development provisions
is that, inter alia, developments that are unlikely to have impact as a
consequence of their limited size do not need to go through the more lengthy
procedure. In addition developments that ©“fit” within the relevant
requirements require and which are in relation to land that is in the Green Belt
and/or Conservation Area require no additional or further assessment unless
PD rights are suspended as a consequence of Art 4 (an Article 4 direction).
Mr Calcutt sought to dismiss this notion because of the stage the CA is
currently at. That is of course, not the point., it does not change the operation
of the GPDO. Mr Hill’s assessment therefore about the impact on the CA is in
my submission not surprising given that is what flows from the proposal
fitting within the relevant provision. o :

This is not a planning inquiry and the Inspector is not required to carry out a

~ planning assessment nevertheless the CA and the Green Belt are relevant to

her considerations — this is why MG’s evidence addressed those matters.
Nevertheless given the consequence set out above it to conclude the impact is
in the realms suggested by the objectors as opposed to those set out in the
Council’s evidence would be, in my submission, unreasonable.

54. The relevant statutory criteria to which the Inspector is required to have regard

to in determining the Council’s application as set out in S.39 of the Commons
Act 2006 are :

(a) the interests of persons having rights in relation to, or occupying, the land
(and in particular persons exercising rights of common over it);

(b) the interests of the neighbourhood; .

(c) the public interest which includes the public interest in nature
conservation; :

(d)the conservation of the landscape; the protection of public rights of access
to any area of land; and the protection of archacological remains and features
of historic interest.

55. In addition the DEFRA Policy Guidance makes it clear at para 3.5 that in

applying the statutory criteria, “the Secretary of State will look at the




application not only as it is, but will consider whether the application
proposes the best possible outcome: it may be that a more acceptable outcome
“could be achieved by adopting a different approach”.

56. The DEFRA policy objectives are set out in section 3 of the guldance The two
strategic objectives are to protect the contribution made by the commons the
“healthy natural environment” and “strong rural communities”. DEFRA’s
intermediary objectives are wishes to see: :

Soil and land managed sustainably

Biodiversity valued, safeguarded and enhanced

People enjoy, understand and care for the natural environment
Improved local environment quality :
Sustainable, living landscapes with best features conserved

54, DEFRA states that the 2006 Commdn‘s Act along with a suite of earlier
legislation on common land enables government to:

Safeguard commons for current and future generations to use and enjoy

o Ensure that the special qualities of common land, 1nc1ud1ng its open and un

-enclosed nature, are properly protected
o Increase the number of SSSIs in favourable condition

55. To achieve this DEFRA has a consent/approval process in place to ensure
. the followmg outcomes are achieved:

e our stock of common Iand and greens is not diminished — that, on balance,

. any deregistration of registered land is balanced by the registration of other
land of at least equal benefit

o works take place on common land only when they maintain or improve the
condition of the common or, exceptionally, where they confer some wider
public benefit and are either temporary in duration or have no lasting impact

e any use of the common or green is consistent with its status (as common land
or green) . 5

REASONS .

56. The Council’s reasons for makmg this application under section 6 of
- -MG’s evidence and-I-do not repeat-them here save-to-remind the Inspector - --
of the considerable numbers of supporters who have of course been active
at this inquiry and speak for themselves: It is not a-question-of simply - - -

counting numbers but it is self — evident that there is weight to be accorded

to the many whom are represented who support and the relatively few who

— - —arerepresented-by-those-who- object - — e

- 57.In addition, the Council carried out assessments to test both whether there

10




58.

59.

60.

61.

ISSUES:

really was any existing need for a play facility for 7-12 year olds in

Englefield Green and whether the proposed location was the best one.

Despite the continued mutterings that no alternatives were considered or
that this was some sort of fait accompli , there has been considerable timé
taken up with assessing this matter and taking account of the all the
representations.

It is notable that Mr Telford has abandoned his support for King’s Lane as
a site — this I ¢learly because he must see that it is not the better
alternative. It may also be that he has read the email from Mr Michnowicz

at page 55 of Mr T’s yellow file.

The conclusioﬂs drawn are clear and in my submission - there is a néed
(Mr Milton is happy to recognise that at least ) and that this is the _
appropriate place. St Jude’s School is simply not an option and the only -
other alternative, King’s Lane is‘not supported by those who want a new
facility. It may be that it would benefit from a new play facility and the

consequence of this extension being built does not preclude or prevent that

taking place.

In addition in terms of representations it is notable that there are no
objections from EN or EH — this means that the Inspector can and should
be satisfied that there are no nature conservation concerns nor any

concerns with regard to the CA.

Those issues raised and which also impact upon the Inspector’s consideration
under S.39%are: '

(a) there is no need for further extension of the playground (which is underutilised) —
the petition in support should bear little weight.

This in fact is a matter that has been fully assessed and the need is no longer in my
submission an issue. As for underutilisation that is also addressed by MG’s evidence
and no longer seems to be a matter relied upon by Mr Telford (Mr Milton accepts).

11




(b) the extension (and/or the whole playground should be better placed elsewhere and
most particularly Kings Lane — dealt with above

(c) the existiﬁg playground is a focus for criminal activity and anti-social behaviour
(vandalism, drug taking) — weight to be accorded to this issue must be looked at in

light of the Police’s position. Mr Telford is left with having to say that the police are .

sxmply wrong. In addition he accepted that the police had not been excluded from
receiving his reports of litter vandahsm et al

S

(d) the existing playground is a nuisance in terms of noise — Mr Telford does not say
the legitimate use causes him difficulty in terms of noise but asks you to conclude

“even though this extension will be further from his property than the existing -
playground that the older children will be noisier — he has obviously forgotten how

loud a toddler can be!!

(e)the existing playground is unse{fe for children because of its location and is not -
accessible safely by push chairs and young children on foot — It is sheer arrogance on
the part of those who object - none of whom have young children to.suggest that

" those who support this proposal have not considered whether this would be safe. It is

to assume that this is not as much of paramount importance as it is claimed by them.
In addition, Mr Calcutt said he would be unwilling to let an older child of his be on

~ the playground without some discrete supervision why is that judgment not a

suitable or likely one for others. The rather imperious reference to “latch key
children” etc and irresponsible parents does Mr Telford no credit. It may be that there
are some parents who would let children come to the playground unaccompanied but

that would apply to any playground.

() the proposal will have a detrimental visual impact on the Green — se above re
discussion of CA and Green Belt. Mr Calcutt has it seems deliberately misunderstood
the GPDO and the purposes of this inquiry. Highlighted by his suggestion that all
planning decisions in the CA be suspended until proposals.are put forward.

(g) the proposal is an unlawful encroachment on the Green and will affect the use of
the cricket pavilion and cricket pitch — it is clear that there is no suggestion that
anyone be prevented from accessing this area of the Green. The Cricket Club’s
objection simply does not bear any weight — it is in fact barely an objection to this
proposal because Mr Deville-accepts that it will not affect the playing of cricket. -

7 CONCLUSIONS

- 62 .The. matter is properly bef01e the Inspector and she is safely ina posmon
--= - to-grant this-consent under-S.38-of the: CA 2006. In-my submission-to -
- conclude otherwise would simply not accord with the weight-of the
evidence.

63. I ask therefore that this apphcatxon be. granted and this pubhc beneﬁt be
allowed to be provided.

CELINA D.M. COLQUHOUN
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Closing Statement issues r,eﬁvant to the Conservation Area

bb ?wal Caucu 12k Sau \,\m«o 2091 o
wiﬂééét‘s evidence yesterday included the effects of the Proposal on the
Conservatton Area. He pointed out the extent of the failings of the Councilin
performmg their functions in relation to the Conservation area. Some issues
frorii that and his cross examination are

T ol

1. Counsel and MrSaHeutt dlffered in their view as to whether these
proposals were able to be carried out wnthout the need for planning
permlssmn -Miss Colquhoun put it to M-r-%lhﬁ:tt that as the GPDO in
her view perm:tted deve!opment then %e was being unfair in ks wus
-criticisms of the Council as they had no need to carry out the process of
appraisal as there was noapplica’tion.- Well whether planning is'needed
or not as you madam have said is outside the remit of the inquiry but

the pomt remams asto what should the Council have considered in this

casesn ;j;ﬂ OV h) & QT() "\7‘“‘? P\\(?T)Oéoh
(__ottgg;e'v W Aae .

2 Again you made it clear at the start that the effect on the Conservation
A_rea was relevant to your consideration. This being the case then
- regardless of whether planning is req'uired or not the Council needed to
address the issue. If it is within the terms of reference of these
proceedmgs then the Council should, as the potential determining body,
~ inthe event of the Department not intervening, have glven full

consideration to conservatlon issues themselves from the start of the

\process (Sb JF‘NJC A WQ8AN ‘“mk WMV\ HO\MQAML&VS
g Yo 6C wllad wpow o Gumel @ggm &
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_5 This must be the case and as this inquiry Is concerned with a process
where the conservation area status is relevant then the Councll should
have put full evidence before the inquiry as to how they deal with
conservation issues. Therefore as ‘ put it, as conservation
issues become relevant then the statutes and gmdance are by analogy
relevant. It was for the Counpil to show how those issues have been

» addressed and dealt with through out the consideration of their
proposal for this playground extensmn Indeed they should also show
the Ievel of thought and care that they have put into thelr proposals
relating to this Conservatlon Area as by doing so we can assess the
weight we can give to their views on the _m-atter;

y -3 behaue
Me-cateubichauod that the Councn has almost entirely falled in its

responSIbilltles in respect of the Conservation Area. in particular;

{(a) They have not complied with their statutory duty to publish
- proposals for the area. This is not e fleilure of following
guidance but a duty which is imposed upon the Council which
leads them open to criticism and indeed chellenge. This in the
. context of fhie Inquiry is no small failing and must call into
v guestion the wisdom of consenting to any proposal being put

forward by the Council until they have properly addresseg the

issue.

¢ This failing in effect

(b) R g.._:.: - i0d

—_— —_ - - - R ,A,___ e. e = g e g g g W e o A . J . H
: , disenfranchises the publicwho areinterested-in'such-issues-as- -

* the Council has failed to engage with the public as they were




T

bound to do under Sub-section71(2) of the Act. &e pointed out
that it is hardly surprising that Mrs.Berry and othe}s do not
appreciate the full qualities of the character and appearance

which is being preserved in such circumstances

(c) 1 sdggest that the Councils evidence such as it is in relation to
the Conservation Area is wholly inadequate. MrCaleIREREIRIS
eattisat Vr Godfrey is not an officer who is experienced in |
Co.nservationA;{:mé issues. Thét Mr Godfrey’s main attempt at
justifying the development in rélation to the Cpnse_rVation Area
was by analagy to the Green Belt tests which he considérs not
to be offended (Para 8.96 of Mr Godfrey proof). He gives no
credible evidence as to how the proposals affect the

v

Conservatlon Are
\)
5 'ﬁﬂ\m W M\\\so\\\c W i\a{‘ 1
- {d) In-an exercise of some damage repair the Council have now
submitted a statement from the Conservation Officer Mr Hill.

st.the Statement appears to

Again as=
show that Mr Hill thinks that the issue relates only to the open -
space. Mr‘Gtggn thinks that as the open space is used for
sports and pastimes then it is reasonable to facilitate these

uses by putting more play equrpment on the Green as this

"helps to provide for a section of the public not catered for in

this area” (para 5 on page two)
##d, that Mr Hill.has not

(e) Again | suggest, 2

demonstrated that he fully appreciates the extent and reasons




for the conservation area status as he seems to think that it is
“In the main open space and woodland” thy. This ignores the
full extent of what is being conserved and that the .
Conservation area is a whole cdncept taking in as it does mady‘
w hoyses and other features worthy of conservation. MeEatest T \AW\)Q

1A \‘\v ngmLQ
siesnaitivesst guidance from the Council to explain some of the

qualities and history related to the location and pointed out

wgiad (omsawalidve ey 44
refers to the extensionlincluding the Victorian and turn of the

that the Coug%’ own de5|gn ation statemeng on the web site
century houses on the northern side and the Councrls deswe to
protect the character of the extended area and the approach

to Brunel Umversity, currently the subject of development

proposals |
e by e

(f} {The Councﬂ chose not to call Mr Hill to give evidence.-Miss -
Colquhoun asked you Madame if you wanted to ask Mr Hill
q‘uestions but you confirmed that you did not and indeed N
po_lnted out that it wa§ not for you to make the Council’s case

in this respect for them.

I suggest that no case has been adequately put tg this inquiry as to the effects

of these proposals in relation to the Conservation Area and on that ground

alone-the proposal should fail. Fuaan M«K%O.S
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